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ABSTRACT | OZET

The issue of whether the applications alleging a violation of the right to a trial within
areasonable time, which continue to be examined at first instance, can be reviewed
after the completion of the application process alleging a violation of the right to a
trial within a reasonable time as per the pilot judgment, has been evaluated.

Anayasa Mahkemesi'nin makul siirede yargilama yapilmadig1 iddiasina iliskin bas-
vurularimn ilk elden incelemeye devam etmesi halinde verilen ihlal kararmin sayisi ve
pilot karar geregi makul siirede yargilanma hakkimin ihlal edildigi iddiasiyla yapilan
basvuru siirecinin tamamlanmasimin ardindan anilan basvurularm incelenip incele-

nemeyecegi hususlari degerlendirilmistir.

KEYWORDS | ANAHTAR KELIMELER

Reasonable Time, Right To Fair Trial, Pilot Judgement, Pending Determination,

Constitutional Court.

Makul Sure, Adil Yargilanma Hakki, Pilot Karar, Derdest, Makul Surenin Belirlenmesi, Anayasa

Mahkemesi.

I.INTRODUCTION

The fundamental duty of the judiciary is to
resolve legal disputes and issues fairly and
expeditiously through judicial proceedings.
The duration of the trial process is one of the
most important factors in performing this
duty. Ensuring that disputes are resolved
as quickly as possible is essential to main-
taining trust and confidence in the judicial
organs of your country. Prolonged trials risk
undermining justice, either by delaying its
realization or rendering it meaningless al-
together. Among the most significant risks
are the loss of the parties’ capacity to cov-
er the costs of litigation and the emotional
strain prolonged legal processes impose on
them. As a result, confidence in the judiciary
is shaken, weakening faith in the resolution
of disputes through legal means. The right
to a trial within a reasonable time embodies
the principle expressed since ancient times
that justice should not be delayed or denied,
ensuring the timely realization of justice’.

In the first section of our study, we attempt-
ed to elucidate the concept of the right to a
fair trial, and in this context, we examined the
right to a trial within a reasonable time, which
is the most crucial element of the right to a
fair trial.

I. GiRiS

Yargi erkinin temel gorevi, hukuki uyusmaz-
lik ve problemleri fiili yargilama yoluyla ada-
letli ve hizli bir sekilde sonuca ulastirmaktir.
S6z konusu gorevi ifa ederken yargilama
surecinin suresi en dnemli etkenlerden bi-
ridir. Ulkenin yargi organlarina duyulan
guvenin ve inancin korunmasi icin temel
husus uyusmazliklarin olabilecek en kisa su-
rede ¢c6zume ulastirilmasidir. Yargilamanin
uzun surmesi, adaletin gerceklestirileme-
mesi, gec gerceklestirilmesi veya gercek-
lesmenin bir anlaminin kalmamasi riskini
barindirmaktadir. S6z konusu risklerden en
onemlileri olarak; uyusmazligin sujelerinin
yargilama giderlerini karsilayabilme kapasi-
tesini kaybetmesi ve taraflarin uzayan yargi
sureclerinden manevi olarak yipranmasina
sebep olmasidir. Bu nedenler sonucunda
yargl erkine duyulan guven sarsilarak yar-
gl marifetiyle uyusmazligin giderilmesine
olan inancin zayiflamasina yol agmaktadir.
Makul surede yargilanma hakki, tarihin en
eski zamanlardan beri ifade edilen, adaletin
tecellisi hususunun geciktirilmemesi veya
adalete ulasilmasinin ertelenmemesi du-
suincesi yatmaktadir™.

Calismamizin ilk bélumunde, adil yargilan-
ma hakki kavrami agiklanmaya calisilmis ve
bu dogrultuda adil yargilanma hakkinin en
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In the second section, we examined the ef-
fects of the parameters used to determine a
reasonable time on civil and criminal cases.

In the third and final section, we analyzed the
decision of the Constitutional Court dated
10.10.2023, which dismissed the individual
application made to the Constitutional Court
of the Republic of Turkey regarding the vio-
lation of the right to a trial within a reason-
able time, based on the application of Kesin
Altintas, on the grounds that there was no
justification for continuing the examination
of the application. This decision was evalu-
ated within the scope of the Nevriye Kurug
decision dated 05.07.2023 of the Constitu-
tional Court.

Il. THE PRINCIPLE OF
REASONABLE TIME AND
THE RIGHT TO A FAIR
TRIAL

The State is not only responsible for the
writing of abstract laws, but also for ensur-
ing that the laws drafted by the legislator
are enforceable and that the existing order
is not disturbed?. Additionally, we empha-
sized that beyond the limitations specified
in the Constitution, one of the state’s ob-
jectives is to eliminate all barriers to funda-

o6nemli unsuru olan makul surede yargilan-
ma hakki irdelenmistir.

ikinci bolumde, makul surenin tespit edil-
mesinde kullanilan parametrelerin hukuk ve
ceza davalarina etkileri incelenmisgtir.

Ucguncu ve son bolumde ise, Kesen Altin-
taS'in Turkiye Cumhuriyeti Anayasa Mahke-
mesi'ne yapmis oldugu bireysel bagvuruya
istinaden verilen 10.10.2023 tarihli “Makul
Surede Yargilanma Hakkinin ihlali iddiasiy-
la Yapilan Bagvurunun incelenmesinin Sur-
durulmesini Hakli Kilan Bir Neden Olmadigi
Gerekgesiyle Dusmesi” karari Anayasa Mah-
kemesi'nin 05.07.2023 Tarihli Nevriye Kurug
karari kapsaminda degerlendirilmistir.

Il. MAKUL SURE VE ADIL
YARGILANMA HAKKI
KAVRAMI

Devlet, salt soyut kanunlarin yazilmasindan
degil, kanun koyucunun hazirlamis oldugu
kanunlarin uygulanabilirligini ve hali hazir-
daki duzenin bozulmamasini saglamakla
yukumladar?. Bu duruma ek olarak, Ana-
yasa‘'da belirtilen kisitlama halleri disinda
temel hak ve 6zgurlukleri ve ekonomik, sos-
yaltum engelleri ortadan kaldirmak devletin
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mental rights and freedoms as well as eco-
nomic and social obstacles. Furthermore,
we underscored that among these obliga-
tions, ensuring the prevention of violations
of rights by public authorities, eliminating
restrictions on fundamental rights and
freedoms, or imposing deterrent penalties
against such violations, ranks foremost?. In
parallel with these issues, individuals have
the right to a fair trial against the public or
the state. This right has become the corner-
stone of human rights by being guaranteed
by the Constitution of the Republic of Tur-
key*.

The perhaps most fundamental aspect of
the principle of the rule of law is the assur-
ance of a fair decision through objective
judicial proceedings®. As seen, the right
to a fair trial can be considered as one of
the most important components of the tri-
al process. The minimum requirements for
the right to a fair trial, as outlined in the 6th
Article of the European Convention on Hu-
man Rights, are also broadly echoed in the
36th Article titled “Right to Seek Remedies”
of the Constitution. Citizens should be free
to decide whether or not to participate in
judicial proceedings in order to seek their
rights, and to take legal remedies to prevent
irreparable damage in the event that their
rights are violated®.

According to Article 36 of the Constitution,
citizens have the right to participate in ju-
dicial processes and to be tried fairly as
parties before the judiciary. Consequently,
individuals’ freedom to seek remedies for
their rights is safeguarded by the Consti-
tution. Additionally, Articles 14, 37, 38, 40,
125, 138, and 142 of the Constitution also
serve as elements of Article 36 titled “Right
to Seek Remedies.” Article 6(1) of the Euro-
pean Convention on Human Rights states,
“In the determination of his civil rights
and obligations or of any criminal charge
against him, everyone is entitled to a fair
and public hearing within a reasonable time
by an independent and impartial tribunal
established by law”. This provision explic-
itly underscores the necessity for trials to be
conducted within a reasonable time.

In general, the right to a fair trial encom-
passes individuals’ right to resort to judicial
authorities when they claim that their exist-
ing rights have been violated, seeking the
cessation of such violations and redress for
unlawful acts’. The freedom to seek reme-

amaclarindan biridir. S6z konusu yukamlu-
luklerin en basinda; kamu gucu tarafindan
s6z konusu hakkin ihlalinin 6nune gecil-
mesi, temel hak ve 6zgurluk kisitlamalarini
ortadan kaldirma veya bu ihlallere karsi koy-
mak icin caydirici mueyyidelere baglamak
gelmektedir®. Bahsedilen konulara paralel
olmak Uzere bireylerin kamuya veya devlete
karsi adil yargilanma hakki bulunmaktadir.
Bu hak Turkiye Cumhuriyeti Anayasa’si ile
gavence altina alinmak suretiyle insan hak-
larinin mihenk tasi haline gelmistir®.

Hukuk devleti ilkesinin belki de en temel
unsuru, yapilacak objektif yargilama sonu-
cunda adil bir kararin ortaya ¢ikmasinin gu-
venceye alinmasidir®. Goéraldugu Uzere, yar-
gilama surecinin en 6nemli pargalarindan
biri olarak adli yargilanma hakki muessesesi
degerlendirilebilir. Adil yargilanma hakkinin
asgari musterekte olmasi gerektigi hususla-
r, ana hatlariyla Avrupa insan Haklar S6z-
lesmesi‘'nin 6. maddesinde belirlenmistir.
S6z konusu husus Anayasa’nin 36. madde-
sinde ise “Hak Arama Hurriyeti” basligi ile
kendisini gostermektedir. Vatandaslarin hak
aramak saikiyle yargilama faaliyetlerinin ici-
ne dahil olup olmamasi konusunda 6zgur ol-
masini ve kisilerin ihlal edilen haklarinin elde
edilmemesinde telafisi mumkun olmayan
zararlarin ortaya ¢ikmasinin engellenmesi
adina hukuki yollara basvurabilmesi ifade
edilmisgtir®.

Anayasa’nin 36. maddesine gore vatan-
das, yargi sureclerine dahil olup yargilama
faaliyetleri 6nunde taraf sifatiyla katilma ve
adil bir sekilde yargilanma hakkina sahip-
tir. Dolayisiyla, Anayasa tarafindan kisilerin
haklarini arama 6zgurlukleri teminat altina
alinmistir. Ayrica Anayasa’daki 14, 37, 38,
40, 125, 138, 142 maddeleri de “Hak Arama
Hurriyeti” baslikli 36. maddenin bir unsuru
niteligindedir. Avrupa insan Haklari Sozles-
mesi‘nin 6/1 maddesinde “Herkes, gerek
medeni hak ve yukumlulukleriyle ilgili ri-
zalar, gerek gerek cezai alanda kendisine
yoneltilen suglamalar konusunda karar ve-
recek olan, yasayla kurulmus bagimsiz ve
tarafsiz bir mahkeme tarafindan davasinin
makul bir sure icinde, hakkaniyete uygun
ve acik olarak gorulmesini istemek hakkina
sahiptir.” hukmune havidir. S6z konusu ka-
nun kapsamindan da gorulecedi Uzere yar-
gilamanin makul surede yapilmasi gerektigi
acikca ortaya koyulmaktadir.

Genel itibariyle adil yargilanma hakki mu-
essesesi, kisilerin mevcut haklarinin ihlal
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dies not only encompasses the right of indi-
viduals who believe their rights have been
violated to appeal to judicial authorities but
also includes the right to appeal to admin-
istrative authorities considering the nature
of the violated rights. As a continuation of
this situation, it can be said that the right to
a fair trial and the right to a fair trial are in-
tertwined. In conclusion, it can be said that
the right to a trial within a reasonable time is
intricately linked with the right to a fair trial®.

I1l. DETERMINATION AND
CRITERIA OF REASON-
ABLE TIME

A. The Beginning And End Of
The Period For Determining
The Reasonable Period Of
Time

1. General Explanation

The completion of a trial within a reasonable
time does not imply the termination of pro-
ceedings in a short period but rather refers
to concluding each individual case within a
sufficient timeframe®. To determine whether
the trial has been conducted within a rea-
sonable time for each individual case, it is
necessary to establish when the timeframe
begins. The starting point varies between
civil and criminal cases. The Constitutional
Court considers the date of filing the law-
suit as the start date for civil cases, while for
criminal cases, it is either the date when the
person is notified of the accusation by the
competent authorities or the date when the
person first becomes aware of the accusa-
tion, such as during detention’.

Following the determination of the start
date, it is essential to note the end date. In
civil cases, the end date is when the trial con-
cludes, including the enforcement process,
while in criminal cases, it is when the trial
concludes based on the accusation against
the individual. There is no distinction be-
tween civil and criminal cases regarding the
date to be considered when assessing an
alleged violation of the right to a trial within

edildigini ileri suren kisilerin, s6z konusu
ihlallerin durdurulmasi ve hukuka aykiri fi-
ili durumlarin ihlal edildigi iddiasiyla, yargi
mercilerine basvurma hakkini kapsamakta-
dir’. Hak arama 6zgurlagu, haklarinin ihlal
edildigini dustunen kisi veya kisilerin, yargi
mercilerine bagvurabilmesinin yaninda ihlal
edildigini dusundugu haklarin niteligi de
g6z 6nunde bulundurularak idari makam ve
mevkiilere basvurma hakkini icermektedir.
Bu durumun devami olarak soylenebilir ki,
makul sire muessesesi ile adil yargilanma
hakkinin i¢ ice oldugu soylenebilir. Ozetle-
mek gerekirse; makul surede yargilanma
hakki, adil yargilanma hakkinin alt basligi-
diré,

I1l. MAKUL SURENIN TES-
PiTi VE OLCUTLERI

A. Makul Siirenin Tespit Edil-
mesindeki Siirelerin Baslan-
gici Ve Bitisi

1. Genel Olarak

Yargilamanin makul strede tamamlanmasi
hususu ile, yargilamanin kisa sure icinde
sona erdirilmesi degil, munferit her bir dava
icin yeterli zaman icinde sonlandirilmasi
ifade edilmektedir®. Munferit her dava igin
yargilamanin makul sure i¢cinde yapilip ya-
pilmadiginin tespitinin yapabilmesi icin, su-
renin ne zaman basladiginin tespit edilmesi
gerekmektedir. Surenin baslangici hukuk
dosyalarindan ayri, ceza dosyalarinda farkli-
dir. Anayasa Mahkemesi, hukuk davalarinda
yargilamanin baslangic¢ tarihini dava acilis
tarihi olarak, ceza dosyalarinda ise, sahsa
sug isledigi iddiasinin yetkili makamlar tara-
findan teblig edilmesiyle ya da gozalti gibi
basvurucunun sucun isnadindan ilk olarak
haberdar oldugu tarihi baslangi¢ tarihi ola-
rak almaktadir™.

Baslangic tarihinin tespitinin ardindan bitisi-
nin dnem arz ettigini belirtmek isteriz. Hukuk
davalarinda surenin bittigi tarih olarak, icrai
strec de dahil olmak tzere yargilamanin
sona erdigi ve kesinlestigi tarih; ceza dava-
larinda ise, sahsaisnat edilen suga istinaden
yargilamanin sona erdigi tarih dikkate alin-
malidir. Makul surede yargilanma hakkinin
ihlal edildigine yonelik bir basvuruda dikka-
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a reasonable time. The Constitutional Court
considers the date when the applicant’s ob-
jection is adjudicated™".

2. In Civil Litigation

In civil cases, the general rule is that the time-
frame begins when the individual resorts to
the judicial process, i.e., when the lawsuit is
filed. In other wordes, in civil cases, the start
of the reasonable time period is considered
to be the date when the competent judicial
authority takes the initial steps regarding the
dispute. What should be understood from
the first action taken by the competent ju-
dicial authority is that the case file has been
opened in the court registry. However, in spe-
cific cases where recourse to administrative
justice is mandatory before resorting to civil
courts or where the case is heard in adminis-
trative courts before filing a lawsuit, the date
of application to the administrative authority
is taken into account™.

In the evaluation of the reasonable time in
civil cases, both the attitudes and behaviors
of the courts and the parties play a significant
role’. Prolonging trials due to the misuse of
procedural rights and actions provided in
civil procedure law is contrary to the princi-
ple of fair trial'*. As for the conclusion of the
trial, it ends with the decision of the final judi-
cial authority. In simple terms, the date when
the judgment becomes final is considered
the end of the trial'.

3.In Criminal Cases

Criminal proceedings progress differently
compared to civil proceedings. Besides ex-
pediting the trial process, it is essential to
clarify all the details of the factual truth thor-
oughly’s.

In criminal cases, the start of the timeframe
does not begin with the filing of the lawsuit
or the date of application to administrative
authorities before filing the lawsuit, as in civ-
il cases. Ultimately, the time in criminal pro-
ceedings starts with the official activity indi-
cating the initiation of the investigation by
the law enforcement or prosecution’. There-
fore, in evaluating the start of the reasonable
time in criminal proceedings, the date when
the suspect is taken into custody and their
documents are processed or the date when

te alinacak tarih hususunda hukuk ve ceza
dosyalari arasinda bir ayrim yapilmamakta-
dir. Anayasa Mahkemesi basvurucu tarafin-
dan yapilan itirazin karara baglandig tarihi
dikkate almaktadir™.

2. Hukuk Davalari Bakimindan

Hukuk davalarinda kural olarak sure, kisi-
nin yargl yoluna basvurdugu yani davanin
ikame edildigi tarihte baslamis olarak ka-
bul edilmektedir. Diger bir deyisle, hukuk
davalarinda makul surenin baslangici, s6z
konusu uyusmazliga iliskin karar vermeye
yetkili yargl mercii tarafindan ilk islemlerin
yapilmasidir. Yetkili yargilama mercii tarafin-
dan yapilan ilk islemden anlasilmasi gere-
ken husus, mahkeme kaleminde dosyanin
acilmis olmasi olarak anlasilmalidir. Ancak,
hukuk mahkemelerine basvurmadan énce
idari yargida gorulen ya da dava acgilmadan
oOnce idari yarglya basvurunun zorunlu oldu-
¢gu somut olaylarda ise idari makam basvuru
tarihi esas alinmaktadir™.

Hukuk davalarindaki makul sure degerlen-
dirmesinde gerek mahkemelerin gerekse
de taraflar tutum ve davranislarinin buyuk
o6nemi bulunmaktadir'®. Medeni usul huku-
kunda yer alan yetki ve tasarruflarin kétuye
kullanilmasi suretiyle yargilamalarin uzama-
sina sebebiyet vermek durustluk kuralina ay-
kin bir durum olarak karsimiza ¢ikmaktadir'.
Yargilama ise, son yargi organinin verdigi
karar ile sona ermektedir. Basit bir ifadeyle
soylemek gerekirse; hukmun kesinlestigi
tarih yargilamanin sona erdigi tarih olarak
kabul edilmistir®.

3. Ceza Davalari Bakimindan

Ceza yargilamalan hukuk yargilamalarina
nazaran farkli sekilde ilerlemektedir. Yargila-
manin hizli bir sekilde sonugclandirilmasi ka-
dar maddi gercegin tum detaylariyla acikliga
kavusturulmasi gerekmektedir.

Ceza davalarindaki surenin baslangici, hu-
kuk davalarinda oldugu gibi davanin acilma-
si veyahut davanin acilmasindan 6nce idari
makamlara yapilan basvuru tarihinden basla-
mamaktadir. Nihayetinde ceza yargilamasin-
daki sure, kolluk veya savcilik sorusturmasina
baslandigina iliskin yapilan resmi faaliyetle
islemeye baglamaktadir'”. Dolayisiyla, makul
surenin baslangici hususunun ceza yargila-
malarindaki degerlendirmesinde; suphelinin
gozaltina alinarak evraklarinin duzenlendigi
tarih, savcilik marifetiyle yurattulmesi talep
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the investigation requested by the prosecu-
tion begins should be considered™. As for
the conclusion of criminal proceedings, it is
calculated based on the date when the judg-
ment becomes final™.

B. Criteria For The Determi-
nation Of Reasonable Time
Within The Scope Of Fair Trial

1. General Explanation

Determining a clear timeframe that encom-
passes all possibilities for establishing a rea-
sonable time is often not feasible. The crite-
ria used to determine the reasonable time
include the nature of the specific case, the
attitude and intentions of the applicant, and
the conduct of the judicial authorities. Be-
cause these criteria are abstract, there is no
universally agreed-upon reasonable time for
all cases?. Therefore, the determination of a
reasonable time must be made on a case-by-
case basis. In our study, we examine wheth-
er the case has been concluded within a
reasonable time considering the following
criteria: The duration from the beginning to
the end of the trial?'. Whether the applicant
who resorts to the judicial process due to the
belief that their rights have been violated has
any fault that could cause delays in the trial.
The nature of the case. Judicial authorities
investigate whether the trial has been con-
cluded within a reasonable time by consid-
ering these criteria.

2. Whether it can be completed
within a reasonable time due to

the nature of the case

Disputes seen in judicial authorities are often
multifaceted and complex, making it neces-
sary to gather all evidence that will shed light
on the specific case for a fair resolution of dis-
putes. Factors such as the complexity of the
dispute in the specific case, the inability to
collect evidence due to reasons such as the
parties or other factors, the large number of
parties involved in the case, expert reports,
and conducting a discovery process can
prolong trials.

As explained above, the complexity of the dis-
pute in the specific case removes the state’s
responsibility for concluding trials within a
reasonable time. When evaluating whether

edilen sorusturmanin savciliga intikal ettigi
tarih olarak kabul edilmelidir'®. Ceza yargila-
masinin sona erdigi tarih; kararin kesinlestigi
tarih Uzerinden hesaplanmaktadir™.

B. Makul Siirenin Adil Yargi-
lanma Kapsaminda Tespiti
icin Gerekli Olgitler

1. Genel Olarak

Makul strenin tespit edilmesi hususunda so-
mut her olay i¢in ve tim ihtimallerin yer aldi-
g1 net bir sarenin belirlenmesi cok mamkan
degildir. Makul surenin belirlenmesinde kul-
lanilan olcutler; somut olayin niteligi, basvu-
rucunun tutumu ve niyeti, yargi mercilerinin
tutumu olarak karsimiza ¢ikmaktadir. Bah-
settigimiz olcutlerin soyut olmasi sebebiyle
tam davalar i¢in mutabik kalinmis ortak bir
makul sureden bahsedilmesi s6z konusu de-
gildir?. Bu sebeple, makul surenin her somut
olay bazinda degerlendirilmesi gerekmekte-
dir. Calismamizda, asagida belirtilen kriterler
g6z 6nunde bulundurularak davanin makul
sure icinde bitirilip bitirilmedigi hususu in-
celenmektedir?'. Yetkili merciiler tarafindan,
davanin makul surede bitirilip bitirilmedigi
konusunu arastirilirken; yargilamanin bas-
langicindan sonuna kadar gecen sure, hak-
kinin ihlal edildigi dustuncesiyle yargi yoluna
basvuran kisinin yargilamanin gecikmesine
sebebiyet verecek bir kusurunun bulunup
bulunmadigi ve dava konusunun niteligi in-
celenmektedir.

2. Dava Konusunun Niteligi Ge-
redi Makul Sirede Tamamlanip
Tamamlanamamasi Hususu

Yargl mercilerinde gorulen uyusmazliklarin
cok tarafli ve karmasik olmasi, uyusmazlikla-
rin adil bir sekilde sonuglanmasi i¢cin somut
olayl aydinliga kavusturacak tum delillerin
toplanmasi, delillerin toplanmasi asamasinda
taraflarca ya da diger sebepler neticesinde
delillerin toplanamamasi, davadaki taraf sa-
yisinin fazla olmasi, bilirkisi raporlar, kesfin
yapilmasi gibi birtakim faktorler sebebiyle
yargilamalar uzayabilmektedir.

Yukarida acgiklamaya calistigimiz gibi somut
olaydaki uyusmazligin karmasik nitelikte ol-
masi, devletin makul surede yargilamalarin
sonuglandirnlmasina iliskin sorumlulugunu
ortadan kaldirmaktadir. Avrupa insan Haklari
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the reasonable time has been exceeded in
specific cases, the European Court of Human
Rights takes into account the complexity of
the case and all the difficulties encountered
during the trial process?2

3. Whether the Applicant Caused
the Judicial Prolongation of the
Proceedings

In cases where the right to a trial within a
reasonable time is believed to have been vi-
olated, whether the applicant, as either the
defendant or the plaintiff, has contributed to
prolonging the trial is examined, both in civil
and criminal proceedings?. The authority
determining whether the trial has been con-
ducted within a reasonable time specifically
evaluates whether the parties involved in
the trial have caused the delay?*. However,
it is important to emphasize that neither the
parties involved in the specific case nor third
parties with an interest in the case can be
held responsible for the prolongation of the
trial solely because they have exercised their
legal remedies. Therefore, the use of legal av-
enues by the parties or third parties with an
interest in the specific case does not imply
a violation of the principle of a reasonable
time?s.

In summary, the responsibility for the prolon-
gation of the trial cannot be attributed to the
parties or individuals with an interest in the
case solely based on their exercise of legal
rights?,

Mahkemesi, somut olaylarda makul surenin
asilip asilmadigi hususunu degerlendirirken,
davanin karmasikligini ve yargilamanin de-
vam ettigi sirada yasanan tum aksilikleri g6z
onunde bulundurarak karar vermektedir?2,

3. Basvurucunun Yargilamanin
Uzamasina Sebebiyet Verip Ver-

medigi Hususu

Makul surede yargilanma hakkinin ihlal
edildigini dusunen basvurucunun gerek
gorulen hukuk davalarinda gerekse de ceza
yargilamasinda sanik veya musteki olarak
yargilamanin uzamasina sebebiyet verip
vermemesi konulari incelenmektedir?®. Ma-
kul surede yargilanma yapilip yapilmadigi-
ni tespit eden mercii, gorulen yargilamanin
uzamasina sebebiyet vermis olup olmamasi-
ni 6zel olarak degerlendirmektedir?. Ancak
onemle belirtmek gerekir ki; gerek hukuk
davalarinda gerekse de ceza davalarinda
somut olayin taraflari veya somut olaydan
menfaati bulunan tguincu kisilerin kendileri-
ne taninmis olunan kanun yollarini kullanma-
lar ve kisilerin bu kanun yollarini kullanmig
olmalari sebebiyle davanin uzamis olmasi
sebebiyle taraflarin sorumluluguna gidilmesi
mumkUn olmayacaktir?.

Dolayisiyla, taraflarin veya somut davaya
iliskin menfaati bulunan kisilerin s6z konusu
haklarini kullanmasi makul sure ilkesine ay-
kin davranildigi anlamina gelmemektedir?.
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4. Whether the Authorities Autho-

4. Yargilamayi Yapmakla Yetkili

rized to Conduct the Trial Have
Conducted the Trial within a Rea-
sonable Time

Delays or faults attributable to the judicial
organs conducting the trial activity are held
responsible?. A frequently encountered is-
sue in practice is that the termination of the
trial due to errors of the competent authori-
ties responsible for conducting the trial con-
stitutes a violation of the right to a fair trial?.
For example, failure to include a petition sent
electronically by the parties in the case file,
or the failure to write a requested memoran-
dum despite a decision made in the previous
session. Another crucial point to emphasize
is the interpretation of the term “Competent
Authority”. This term should not be under-
stood to include the direct errors made by
judges who have the responsibility to exer-
cise judicial authority?°.

IV. REVIEW OF THE DE-
CISION OF THE CON-
STITUTIONAL COURT
DECISION ISSUED ON
10.10.2023

A. Review of the Constitu-
tional Court’s Nevriye Kurucg
Decision dated 05.07.2023

In the Nevriye Kurug decision, the Consti-
tutional Court determined that there is a
structural problem regarding the right to
a trial within a reasonable time and con-
cluded that an effective remedy should be
established before individual applications
in accordance with Article 40 of the Con-
stitution to compensate for the damages
arising from the violation of the right to a
trial within a reasonable time, despite any
measures taken to address this structural
problem. The Nevriye Kurug decision found
that the applicant’s right to a trial within a
reasonable time and the associated effec-
tive remedy were violated and decided
to apply the pilot judgment procedure to
address the structural problem. As part of
this decision, it was ruled that the decision
should be sent to the Turkish Grand Nation-
al Assembly (TBMM) for legislative action to
address the structural problem and that the
examination of applications alleging viola-

Makamlarin Makul Sirede Yar-

gilama Yapmis Olup Olmamasi
Hususu

Yargilama faaliyeti yaruten yargi organlari,
yuklenebilecek gecikmeler veya kusurlardan
sorumlu tutulmaktadir?”. Uygulamada siklikla
karsilasilan bir husus olarak yargilama yap-
maya yetkili mercilerin hatasi sebebiyle yar-
gilamanin sona ermis olmasi adil yargilanma
hakkina aykirilik teskil etmektedir?®. Ornek
vermek gerekirse; taraflar tarafindan elektro-
nik ortam Gzerinden gonderilmis olan dilek-
¢enindosyanini¢ine alinmamig olmasi, 6nce-
ki durusmada kuruma muzekkere yazilmasi
karar mevcutken s6z konusu muzekkerenin
yazilmamis olmasi vs. Onemle belirtilmesi
gereken bir diger husus ise; “Yetkili Makam”
ifadesinden ne anlasilmasi gerektigidir. Bu
ifadeden yargilama yetkisi yapma sorumlu-
lugu bulunan hakimlerin dogrudan yapmis
olduklar hatalar anlasilmamalidir?.

IV. ANAYASA MAHKEME-
Si'NiN 10.10.2023 TA-
RiHLIi KARARININ iNCE-
LENMESi

A. Anayasa Mahkemesi'nin
05.07.2023 Tarihli Nevriye
Kurug¢ Kararinin Degerlendi-
rilmesi

Anayasa Mahkemesi Nevriye Kurug kararin-
da, makul surede yargilanma hakkina iligkin
olarak yapisal bir sorun bulundugunu, bu
yapisal sorunun giderilmesi icin alinan her
tarla tedbire ragmen makul surede yargilan-
ma hakkinin ihlali nedeniyle ortaya ¢ikacak
zararlarin tazmin edilmesi icin Anayasa’nin
40. maddesi geregince bireysel basvurudan
once etkili bir bagvuru yolunun kurulmasi ge-
rektigini tespit etmistir. Nevriye Kurug kararin-
da basvurucunun makul strede yargilanma
hakkinin ve bu hakla baglantili olarak etkili
basvuru hakkinin ihlal edildigine, yapisal so-
runun giderilmesi icin pilot karar usulinun
uygulanmasina karar vermistir. Kararda ya-
pisal sorunun giderilmesi amaciyla kanuni
bir duzenleme yapilmasi icin kararin Turkiye
Buyuk Millet Meclisi'ne (TBMM) gonderilme-
sine ve makul surede yargilanma hakkinin
ihlali iddiasiyla yapilan basvurularin ince-
lenmesinin dort ay sureyle ertelenmesine
hukmedilmistir®.
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tions of the right to a trial within a reason-
able time should be postponed for a period
of four months®,

One of the reasons presented in the decision
by the Constitutional Court is that the pay-
ment of compensation is not an effective do-
mestic remedy. When it is determined within
the scope of individual application that a fun-
damental right has been violated, the basic
rule for being able to speak of the elimina-
tion of the violation and its consequences is
to restore the situation as much as possible,
that is, to return to the state before the viola-
tion. For this purpose, it is necessary first to
determine the source of the violation, stop
the ongoing violation, eliminate the decision
or action causing the violation and its con-
sequences, remedy any material and moral
damages caused by the violation, and take
any other appropriate measures deemed
necessary in this context.

B. Review of the Constitu-
tional Court’s Keser Altintas
Decision dated 10.10.2023

The right to a trial within a reasonable time
is an important aspect of the right to a fair
trial. This right has been the subject of nu-
merous applications to the Constitutional
Court. In the application of Keser Altintas to
the Constitutional Court, it was argued that
the right to a trial within a reasonable time
was violated by asserting that the lawsuit
for cancellation and registration of title filed
in the Court of First Instance continued.
However, the Constitutional Court rejected
the application stating, “In this case, con-
sidering the principles and principlesin the
Nevriye Kurug pilot decision, according to
Article 80 (1) (¢) of the Internal Regulation,
... there is no justified reason to continue
the examination of the application alleging
violation of the right to a trial within a rea-
sonable time, so the application must be
dismissed.”

Furthermore, the decision stated, “In this
regard, since the possibility of applying to
the Compensation Commission for pend-
ing applications alleging a violation of the
right to a trial within a reasonable time has
been introduced by temporary article 2 of
Law No. 6384 until 09.03.2023, a dismissal
decision should be made for applications
made after 10/3/2023."

Anayasa Mahkemesi tarafindan verilen karar-
da sunulan gerekcelerden birincisi tazminat
6demesinin etkili bir i¢ hukuk yolu olmadigi-
dir.

Bireysel basvuru kapsaminda bir temel hak-
kin ihlal edildigine karar verildigi takdirde ih-
lalin ve sonuglarinin ortadan kaldirildigindan
s0z edilebilmesii¢in temel kural, mumkun ol-
dugunca eski hale getirmenin yani ihlalden
onceki duruma dénulmesinin saglanmasidir.
Bunun igin ise dncelikle ihlalin kaynagi belir-
lenerek devam eden ihlalin durdurulmasi, ih-
lale neden olan karar veya islemin ve bunla-
rin yol actigi sonuclarin ortadan kaldirilmasi,
varsa ihlalin sebep oldugu maddi ve manevi
zararlarin giderilmesi, ayrica bu baglamda
uygun gorulen diger tedbirlerin alinmasi ge-
rekmektedir.

B. Anayasa Mahkemesi'nin
10.10.2023 Tarihli Keser
Altintas Kararinin Degerlen-
dirilmesi

Makul surede yargilanma hakki adil yargi-
lanma hakkinin énemli bir unsurudur. Makul
surede yargilanma hakki Anayasa Mahkeme-
si'ne gerceklestirilen birgok basvuruya konu
olmustur. Keser Altintas’in Anayasa Mahke-
mesi‘ne basvurusuna konu husus, Asliye
Hukuk Mahkemesi’'nde actigi tapu iptali ve
tescili davasinin devam ettigini belirterek ma-
kul surede yargilanma hakkinin ihlal edildigi-
niileri sirmustur. Ancak Anayasa Mahkemesi
tarafindan “Bu durumda Nevriye Kurug pilot
kararindaki ilke ve esaslar dikkate alindigin-
da i¢ Tuzuk'un 80. maddesinin (1) numarali
fikrasinin (¢) bendine gore ... makul strede
yargilanma hakkinin ihlali iddiasiyla yapilan
basvurunun incelenmesinin surddrulmesini
hakli kilan bir neden goérulmedigi icin bas-
vurunun dusmesine karar verilmesi gerekir.”
gerekgesiyle basvuru reddedilmistir.

Kararin devaminda ise “Bu dogrultuda 6384
sayililKanun'un gecicimadde 2ile 09.03.2023
tarihine kadar Anayasa Mahkemesi 6nunde
makul surede yargilama yapilmadigi iddia-
sina iliskin derdest basvurular i¢cin Tazminat
Komisyonuna basvuru imkani getirildiginden
10/3/2023 tarihinden itibaren yapilan bagvu-
rularda dusme karari verilmesi gerekir.” ifa-
desi ile verdigi karar sonucunda 6384 Sayili
Avrupa insan Haklari Mahkemesine Yapilmis
Bazi Basvurularin Tazminat Odenmek Sure-

ANAYASA MAHKEMESI'NIN MAKUL SUREDE YARGILANMA HAKKININ iHLALINE iLISKIN
YAPILAN BASVURULARIN INCELENMESININ HAKLI BiR NEDENININ OLMAMASI
SEBEBIYLE INCELENMEMESINE DAIR KARARININ DEGERLENDIRILMESI

As a result, the Constitutional Court trans-
ferred the authority and responsibility to
examine individual applications alleging a
violation of the right to a trial within a rea-
sonable time to the Ministry of Justice Com-
pensation Commission Presidency in accor-
dance with Law No. 6384 on the Settlement
of Some Applications Made to the European
Court of Human Rights by Payment of Com-
pensation.

Upon examining the reasons for the dismiss-
al decision in Keser Altintas’s application by
the Constitutional Court, it can be observed
that the failure to establish an administrative
or judicial remedy before applying to the
Constitutional Court, as well as the contin-
ued examination of allegations of violation
of the right to a trial within a reasonable time
by the Constitutional Court without the cre-
ation of such a remedy, would undermine
the significance and importance of the pilot
decision outlined in the Nevriye Kurug case.

The application was dismissed by the Con-
stitutional Court due to the lack of utility in
examining the relevant application.

V. CONCLUSION

In the first part of our study, we attempted
to explain the concept of the right to a fair
trial, focusing on the right to a trial within a
reasonable time as the most crucial element
of this right.

The second part delved into the parameters
used to determine a reasonable time and
theirimplications on civil and criminal cases.

In the third and final part, we analyzed the
decision of the Constitutional Court dated
10.10.2023, titled “Dismissal of the Appli-
cation due to Lack of Justification for Con-
tinuing the Examination of the Application
Alleging Violation of the Right to a Trial With-
in a Reasonable Time,” made regarding the
individual application submitted by Keser Al-
tintas, within the scope of the Nevriye Kurug
decision dated 05.07.2023.

Parties to a legal dispute have the right to
demand a trial within a reasonable time un-
der the framework of the right to a fair trial,
concerning certain criminal, legal, adminis-
trative, or tax disputes they are involved in.
However, in our country, legal proceedings
often take longer due to the high number of

tiyle C6zUmune Dair Kanun ile makul surede
yargilanma hakkinin ihlaline iliskin bireysel
basvurularinceleme gorev ve yetkisi Adalet
Bakanligi Tazminat Komisyonu Baskanligi'na
(Tazminat Komisyonu) devretmistir.

Anayasa Mahkemesi tarafindan Keser Altin-
tas basvurusuna dusme karari verilmesinde
yer alan gerekcelere bakildiginda genelilke-
ler ve ilkelerin bagvuruya uygulanmasi kap-
saminda Nevriye Kurug kararinda belirtilen
ilkeler dogrultusunda Anayasa Mahkeme-
si'ne basvuru yapilmadan idari veya yargisal
bir bagvuru yolunun olusturulmamasi, makul
surede yargilanma hakkininihlali iddialarinin
Anayasa Mahkemesi'nce ilk elden incelen-
mesine devam edilmesi verilen pilot kararin
anlam ve 6nemini ortadan kaldiracaktir.

Anayasa Mahkemesi tarafindan, ilgili bas-
vurunun incelenmesinde yarar kalmamasi
nedeniyle dusme karari verilmistir.

V.SONUG

Calismamizin ilk bolumunde, adil yargilan-
ma hakki kavrami agiklanmaya calisilmis ve
bu dogrultuda adil yargilanma hakkinin en
onemli unsuru olan makul surede yargilanma
hakki irdelenmistir.

ikinci bolumde, makul surenin tespit edil-
mesinde kullanilan parametrelerin hukuk ve
ceza davalarina etkileri incelenmistir.

Uclincti ve son bolimde ise, Kesen Altintas’in
Turkiye Cumhuriyeti Anayasa Mahkemesi'ne
yapmis oldugu bireysel basvuruya istinaden
verilen 10.10.2028 tarihli “Makul Surede
Yargilanma Hakkinin ihlali iddiasiyla Yapilan
Basvurunun incelenmesinin Surduralmesini
Hakli Kilan Bir Neden Olmadigi Gerekgesiy-
le Dusmesi” karari Anayasa Mahkemesi'nin
05.07.2023 Tarihli Nevriye Kurug karari kap-
saminda degerlendirilmistir.

Dava taraflari, adil yargilanma hakki ¢cerceve-
sinde, kendilerinin tarafi oldugu bazi cezai,
hukuki, idari veya vergi uyusmazliklarinda
makul strede yargilanma talebinde bulunma
hakkina sahiptir. Ancak tlkemizde yargilama
surecleri, dosya sayisinin fazlaligi sebebiyle
uzun surmektedir. Bu durumda kisilerin yani
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EVALUATION OF THE DECISION OF THE CONSTITUTIONAL COURT NOT TO EXAMINE
THE APPLICATIONS REGARDING THE VIOLATION OF THE RIGHT TO BE TRIED WITHIN
A REASONABLE TIME DUE TO LACK OF A JUSTIFIABLE REASON

cases. Consequently, the violation of individ-
uals’ right to access justice within a reason-
able time may occur.

For long-standing legal disputes that are still
under consideration, those involved have
the opportunity to assert individual claims
in the Constitutional Court. According to the
jurisprudence of the Constitutional Court, it
is stated that in individual claims regarding
the violation of the right to a trial, since there
is no recourse for the violation of the right
to a trial, an individual application can be
made within a reasonable time without ex-
hausting ordinary legal remedies. Both the
Constitutional Court and the ECtHR state in
their decisions against Turkey that there are
long trial processes in our country, this situa-
tionis constantly increasing, and there are no
effective domestic remedies to prevent long
trial processes. In fact, pilot decision-making
on this issue has already been carried out
many times.

However, it should be noted that this solution
method is of a palliative nature; therefore, the
legislative body should provide permanent,
effective, feasible, and long-term methods to
prevent or at least minimize prolonged law-
suits, determine the existence of violations
in case of violation, and compensate for the
damages instead of merely adding tempo-
rary provisions to Law No. 6384 for individual
complaints pending before the Constitution-
al Court at certain dates.

davacilarin makul surede adalete kavusma
hakkinin ihlali s6z konusu olabilmektedir.

Uzun suredir devam eden ve halen muza-
keresi devam eden hukuki uyusmazliklarda,
surece dahil olanlarin Anayasa Mahkeme-
si'nde bireysel iddia ileri suirme imkani bu-
lunuyor. Anayasa Mahkemesi ictihatlarina
gore, Anayasa Mahkemesi, yargilama hak-
kinin ihlaline iliskin bireysel iddialarda, yar-
gilama hakkinin ihlaline yonelik bir basvuru
yolu bulunmadigindan, olagan kanun yolla-
rn tuketilmeksizin makul sure i¢inde bireysel
basvuru yapilabilecedini belirtmektedir. Hem
Anayasa Mahkemesi hem de AiHM, Turkiye
aleyhine verdikleri bireysel temyiz kararlarin-
da, ulkemizde uzun yargilama sureglerinin
oldugunu, bu durumun surekli arttigini ve
uzun yargilama sureclerini engelleyecek et-
kili ic hukuk yollarinin bulunmadigini beyan
etmektedir. Aslinda bu konuyla ilgili pilot
karar alma sureci halihazirda bircok kez yu-
ratalmastar.

Ote yandan yasama organi, kalici ve etkili bir
¢Ozum yontemi yerine 6384 sayill Kanuna
yalnizca gecici maddeler ekleyerek, belirli ta-
rihlerde Anayasa Mahkemesi'ne intikal eden
ve karar bekleyen bireysel sikayetler icin
¢Ozam ydntemi 6ngdérmustar. Ancak sunu
belirtmeliyiz ki bu ¢6zum yontemi palyatif
niteliktedir; bu nedenle yasama organinin
uzayan davalari 6nlemek veya en azindan
en aza indirmek;, ihlal durumunda ihlalin var-
ligini tespit etmek ve tazminati tazmin etmek
icin kalicy, etkili, uygulanabilir ve uzun vadeli
yontemler saglamasi gerekmektedir.

ANAYASA MAHKEMESI'NIN MAKUL SUREDE YARGILANMA HAKKININ iHLALINE iLISKIN
YAPILAN BASVURULARIN INCELENMESININ HAKLI BiR NEDENININ OLMAMASI
SEBEBIYLE INCELENMEMESINE DAIR KARARININ DEGERLENDIRILMESI
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